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FEDERAL ELECTION COMMISSION 
999 E Street, N.W. 

Washbigloii,aC. 20463 

FIRST GENERAL COUNSEL'S REPORT 

RAD REFERRAL: 09L-22 
DATEREFERRED: JunB25,2009 
DATE OF NOnnCATION: August 10,2009 
DATE OF LAST RESPONSE: August 31,2009 
DATE ACTIVATED: Jdy 2,2009 

SOURCE: 

RESPONDENTS: 

RELEVANT STATUTES 
AND REGULATIONS: 

EXPIRATION OF SOL: October 15,2013 

RAD Referral 

MoveOn.org and Wes Boyd, in bte ofificid cqmdty 
astreasurer 

2 U.S.C.§ 431(17) 
2 U.S.C.§ 434(g) 
11 CJ.R.§ 104.4(b) and (c) S sJ9 

Disdosure Reports 

None 

INTERNAL REPORTS C 

FEDERAL AGENCIES CHECKED: 

L INTRODUCTION 

The Rqxirts Andyste Dividon ("RAD'O referred MoveOnxng and Wes Boyd, in his 

ofificid capadty as treasurer, (the 'tjonunittee" or "Reqxmdente") to the Ofifioe of Generd 

Counsd far foilmg to file finir 48-Hour Notices of udqiendem expenditurBs totalmg 

$557,082.36 and fiar fidling to file two 24-Hour Notices of indqiendent expenditures totaling 

$158,393.02. 

0gS 

31 ()n August 7,2009, this Ofifice notified the Respondenta ofthe referrd in accordance 

32 with the Commisdon's policy regarding ixitification in non-complamt generated matters. 74 

33 Fed. Reg. 38617 (August 4,2009). hi ite reqxmse to tiie notification, recdved by tiie 
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1 Conunisdon on August 31,2009, the Committee requeste that the Commisdon tdw Ito finti^ 

2 action as to the Conunittee's fidure to file the mitices in question, or, m the dteniative, refer tĥ  

3 matter to flie Commisdon's Alternative Diqwite Resolution Ofifice. The Committee dahns that 

4 the rqxirts were tundy prquuedutilizĥ  the Comnusdon's FECFILE software. However, it 

5 daimsthd three ofthe 48-H0ur Notices in question did not iq̂ load to tiie Conumsdon,an̂  

6 . titofiiurth 48-H6ur Notice iq[iloaded, but fiir unknown reasons, contained data fiom a predo^ 

cgf 7 filed 48-H6ur Notice. The (Conunittee did not specificdly address ite fiulure to file tiie two 24-
© 
© 8 HourNotices. The Conunittee does chum tiutt tiie fiulure to properly file tiie rqxuta was 
NTl 

^ 9 inadvertent, and may have been caused by dther human or conqiuter error. Fuudly,the 
© 
<H 10 Conumttee States that htetakmg Steps to verify that fiiture notices vrill be successfiiUy filed wiA 

11 the Conumsdon. 

12 As discussed bdow, it does not appear that the fiulures to file the notices resdted fiom 

13 problems with the Comndsdon's software, and were mstead the resdt ofthe CJomnu 

14 Accordingily, we recomnrand that the Conuntedon open a nurtteruiuierredew, find r ^ ^ 

15 beUeve tiutt tiie Committoe viohded 2 U.S.C. § 434(g) and 11 CFJL § 104.4(b) and (c), and 

16 enter uMopre-probdile cause conciliation with the Conunittee. 

17 a FACTUAL AND LEGAL ANALYSIS 

18 An independent expenditure is an expenditure that expresdy advocates the dection or 

19 defisat ofa dearly identified Federd candidate and that te not made m concert or cooperation 

20 vritl̂  or at the request or suggestion of, the caididate or bte or her conunittee or agent 2U.S.C. 

21 §431(17). 

22 A politicd committee tiutt mdtes or oontracb to make udqiendentexpenditim 

23 aggregating $10,000 or nuire witii reqiect to a given dection at any time during a cdendar year 
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1 up to and including the 20̂  day befiire tito date of an dection dudl file a report describfaig tiie 

2 expendimreswitiim48houis. 2U.S.C. S434(gX2); IIC.F.R.§ 104.4(bX2). Therqxirts, 

3 known as 48-Hour Notices, must be filed by tiie end of the second day''followuig tiie date on 

4 which a connnunication that constitutes an udepemlent expenditure te publidy d̂  

5 otiierwtee publidy dtesemmated." 11 C.F.R. § 104.4(b)(2). The Conunittee dudl file additiond 

^ 6 reports within 48 hours after eadi tune it niakes or ooittrscte to nudtehidependem expend 
O 
CO 7 aggregating an additiond $10,000. Id 
© 
© g In addition, a pditicd oomimtteetiut makes or oonttacte to nuke uidependem 
«7 9 expenditures aggregating $1,000 or more with respect to a given dection after the 20 day, but 
© 
*̂  10 more than 24 hours befiore tiie dato of an election, dudl file a rqxnt describing the expenditures 

11 vritiim 24 hours. 2 U.S.C. § 434(g)(1); 11 CF Jl. § 104.4(c). lhe reports, known as 24-Hour 

12 Notices, nnist be filed withm 24 hours "following the date on which a communication that 

13 oonstitotes an udependem expenditure te publidy disuibuted or otherwise publidy 

14 dissenunated." 11 CFJl. § 104.4(c). The Committee shaU file additiond reports witiim 24 

15 hours after each tinie it niskes or oontracte to nudteuidependem expenditures aggregâ  

16 additiond $1,000. Id 

17 A. 48-HoiirNoUce8 

18 On October 13,2008, tiie Committee filed ite 2008 October Ĉ arteriy Report, wfaidi 

19 mduded a Schedde E disdosmg 87 independent expenditores totdmg $4,091,644 tiutt supported 

20 or opposed Federd candidates in the 2008 generd dection. However, the Conunittee fdled to 

21 file four 48-Hour Notices fbr 12 of tiie independent expenditures totaUng $557,082.36. See RAD 

22 Referrd, Attachment 2. 
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1 On Noveniber 19,2008, RAD sent an RFAI to tiie Conumttee referencing tiie 2008 

2 October (}uarterly Rqxirt and the Committee's fiulure to file the required 48-Hour Notices of 

3 hutependent expenditures. On December 19,2008, tiie Committee's assistant treasuier contacted 

4 RAD and stated tiutt after he recdved the RFAI, he reviewed the Comnuttee's data file and 

5 reaUzed the notices had been prqiared but had not been filed. Refendat2. He acknowledged 

6 that the Conunittee had not recdved confinnation recdpte fiir the notices. Id TheCommittee 
rsi 
0 
^ 7 then filed a Miscellaneous Electromc Submission stating that it had "prepared and closed these 
© 
© 8 rqxirt8initesofbware''aidbelievedthatthercpoita were properiy filed utilizing the 
Ml 

^ 9 Conunisdon's FECFILE software. Refendat3. The Committee provided a copy of ite 
© 

rH 10 electromc file to demonsteate that the assistant treasurer had prqxued the notices. Id 

11 In ita reqxmse to the refend notification, the Conmuttee again maintains that the itô  

12 vvere timdy prepared udng the Conunission's sofbware. In addition, the Coinmittee suggeste 

13 that it is posdble that the notices were not filed because of dther hunum or computer error. 

14 Responseat3. The Comnuttee also chuinsthd one of the 48-Hour Notices of independent 

15 expenditures totalmg $219,651.76 was prqiared and filed, but that fiir unknom 

16 report contained data fiom a 48-Hour Notice oiiginaUy filed m May 2008. Id. TheCommittee 

17 suggeste that the Commission's software may have substituted the previously submitted data for 
18 the data entered by the Committee. Id 
19 B. 24-Hour Notices 

20 ()n December 2,2008, tite (jonumttee filed ite 2008 30^y Post-Generd report vvhich 

21 mcluded a Sdiedule E disckising 41 indqiendent expenditures totdmg $502,794.34 m support of 

22 or opposition to Federd candidates m the 2008 generd dection. However, the Ounmittee 

23 
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1 fiuled to file two 24-Hour Notices fixr dgbt oftiie 41 udependent expenditures toldtog 

2 $158̂ 93.02. &e RAD Refenal, Attachment 3. 

3 ()nFebnutty 20,2009, RAD sent an RFAI to the (Commhteereferenctog flie 30-DBy 

4 IVist-Generd rqxirt and the Committee's fidure to file rBquued24-H6ur Notices of udepen̂  

5 expenditures.' Qn Februaiy 26,2009, tin (Committee filed a MisceUaneous Electronic 

^ 6 Submission m reqxmse to the RFAI and acknowledged that h had fiuled to fife two 24-H6̂  
© 
op 7 Notices fiir the dght indqiendent expenditures disclosed on the 2008 30-day Post-Generd 
© 
© 8 rqxirt. Tite Subnusdon stated that tite Comidttee did iKit realize that the notices had not been 
Nl 
^ 9 filed until it recdved the RFAI. Agam, the Clomimttee provided ite data file to demonstrate that 
© 
H 10 one ofthe noticea was prqiared finr filing, but had not been filed. In ita response to the referrd 
rH 

11 notification, the Comnuttee admowledges tiutt it onutted a disbursement finr $5,000 nude to 

12 Ho4ob.com in one of the prqiared 24-Hoiir Notices. Reqxinse at 3, FN 1. However, it did not 

13 qiedflcdiy address ite fiulure to file the 24-Hour Notices. Instead, as previoudy noted, it 

14 generaUy referenced dther hunian or conqiutereirorsrdated to ite fdlure to file the notices. 
15 C Am̂ yste 

16 The Comnuttee is reqxmdble fiar assuring tiiat notices are filed, not merdy prepared. 

17 See 2 U.S.C. § 434(gXl). (2) (fi committee makmg an udqiendeot expenditure "dudiyZfe" a 

18 rqxirt deacribmg the expenditure) (emphads added). The Conunitlee vioktted tite Act idien it 

19 fiuled to file four 48-Hour Notices of uidqiendent expenditures totaUng $557,082.36 and when it 

20 fiuled to file two 24-Hour Notices of udqiendem expenditures totdmg $158̂ 93.02. 

' The RFAI actuaUykleotifiednteeindepeDdenteiqicadituresteMlbig $187,913.32 fiir whiA 
notbeenfiled. The (SommiBeeexplabicd to RAD fiat one offlie questioned independent eapenditerestotefiag 
$29,52230 wss a icsktedpsynNut fiir an estinutedexpeoditue tiutt was previous TberefineiRADdki 
not include tiiat expeuditure in tiie reftnaL 
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In ite reqxmse, the Comniittee states that the fiulure to file the notices was inadvertent 

and that each qiedfic feilure may have been the resdt of dther human or computer error. 

Reqxinseat3. Portions oftite reqxinse appear to admowledge that the Conunittee's assistant 

treasurer sunply made mistakes during Ate fiUqg process ("fiulure to properly upload fliese four 

rqxHts was madvertent and posdbly caused 1̂  teduiicd problems m using the Gonumsdon's 

software") (enqduBte addedX but elsewhere m the reqxHise the Reqxmdente appear to aÛ  

problems with the FEC mtake process Ci.e. "the FEC software submitted data fixim an earlier 48-

8 hour filing fiom May 2008 ratiier than the data prepared for the September lOflifiUng" and 

9 ''dthougfih appears that the fburrqxiite were timdy prquued and queued fiwfU^ 

as thoi^ three rqxirte did luit successfully iq[iload vrith your office'̂ . Reqxinse at 2̂ . 

Ifthe filing fiulure readted fiom human error by the Committee's stafif, this enor wodd 

not excuse tite violation. Ftolher, we do not believe that Commisdon computer issues prevented 

the Committee fiom timdy filing the requued 48-Hour and 24-Hour Notices, or tiutt an FEC 

software fiulure caused the Comniittee to file a pievioudy-filed notice in error. Instead, fisr the 

followhig reasons, it appears that the assistant treasurer sunply feUed to file the required notices, 

6 and m the case oftitepredoudy-filediKitice, filed tite wrong report m error. 

7 First, Move(}n.oig tea very experienced poUticd conumttee vrith a long histoiy of filmg 

8 these types of rqxuta. Move()n.oig registered with the (Conumsdon m 1999 and has filed 

9 disdosure rqxirts with tite Commisdon fior almost 11 years. In fhe Committee's reqxinse to the 

20 referrd notification, the assistam treasurer dainis over 20 yearn experience m filmg (̂ onun̂  

21 rqxirts, which vroddutelixtevvoik on bdhdf of thte (>onumttee and fin othê  

22 conunittees. Reqxmse at 2. Further, during tiw election cycle in question, the Conumttee 



Fbst General Counsers Report 7 
RR09L-22(MoveOn.oig) 

1 successfully filed over fifty 48-Hour and 24-Hour Notices, and fiir each of the notices, the 

2 Committee recdved a confirmation recdpt indicating successfiil fiUng. 

3 In addition, there te no infiinnation siiggestuig that Mdve()n.oig experienced fil^ 

4 difificdties that vvouMlunwpronipted the assistant treasurer to contact the Comnu 

5 assistance to resolve those difificdties. In fint, accordmg to the (Commisdon's Electronic FUing 

1̂  6 Ofifice, idiich keqis detdled logs of dl requeste finr tedmicd support, the Conunittee's assistant 
© 
«o 7 treasurer contacte the Commisdon regdarly, and on Jdy 15,2008, befiire M6veQn.org's 
© 
^ 8 required ttetices were due, the asdstam treasurer contacted the Comnussion regarding an 

^ 9 unrebted rqxirt fiir a dififerem conunitlee because he had lut received confunution tiiat 
O 

10 report had been fUed.̂  However, the Commission recdved no notice fiom the Respondents that 

11 fliey were having difiBcdty filing the notices m question in thte matter, or that tite Comnut̂  

12 not recdved confiimationsfisr required notices that it believed had been filed. In addition, the 

13 Electeomc Filing ()fiBoe recdved no repoitaofdifificdty with filmg reports or notices fiom any 

14 comnuttee at the tuite that the Respondenta were required to file the notices. 

15 With regard to the 48-Hoiir Notice that Reqxmdentedaim was filed vvitfa inconect 

16 infonimtion, the Electromc FUing Ofifice iidicates that the software wodd mit have sû  

17 incorrect or outdated uifimnation into tite fbrm. Eadi tune a politicd committee deteimines that 

18 it uqqprqiriate to file a luitice or report, the filer accesses a fiinn on the FECFHĴ  

19 Tiutt fimn is empty luttU the filer inpute the infiinnation. The filer prepares the required notice or 

20 report and saves it to the committee's database. When it is time to dectnmicdly file, the filer 

* The assistent tteasurer ftv dlte (jonunittee files reports fiir nuire than one politicd commineê  and to 
teduiicd sqiport wss ralaied to a lepoit fbr a diflfaent conunitlee. Nonetheless, hte caU to die Etoctmnte Filing 
Office indicates tiist tin assistent treesurer te aware tiutt if issues arisen the Omnnission te avaibbfe to provkfe 
tecfanical support. In that unidaied nailer, die report tefled to upload due to openter enor, not fimn any ftilure of 
llie Omimission's software. 
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accesses flw rqxirt or notice and uploads it to the Cmnmisdon. Given tiiese fitets, it telikdy tiutt 

the assistant treasurer in thte matter accessed and iqiloaded tite wrong report. 

Fuudly, durmg conversations vrifli RAD m reqxmse to flte RFAb, flte Comnuttee 

acknowledged that dtixiugh it had prquned the notices, they were not filed wifli flte 

Commission. Refimdat2. None ofthe sdimisdons made in reqxinse to the RFAIs dleges an 

agency cooipuler error. WhUe the Committee's reqxmse to the refend notification questions 

idwtiier the fiuhue was due to human or posdbly computer error, it te reasonable to expect tiu^ 

the Reqxmdeitts wodd have explidtiy raised any such issues d the tiute they vvere fust adviŝ  

ofthe missmg rqxxrts. Reqx»iseat3. Because tite Comnuttee fiedled to file the notices vrith the 

Commission, we reconunend that the Conunission fiid reaaon to believe that Move()iL 

Wes Boyd, m hte ofiBdd cqiacity as treasuier, vioktted 2 U.S.C. § 434(g) and 11 C.F.R. 

§ 104.4(b) and (c). 
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RECOMMENDATIONS 

1. Open a matter under review, 

2. Find reason to bdieve tiutt MoveOn.org and Wes Boyd, in hte ofiBddcqiadty I 
treasurer, viohded 2 US.C. § 434(g) and 11 C.F.R. § 104.4(b) and (c); 

3. ' 

4. Approve the attadied Factud and Legd Andyste; and 

5. Approve the appropriate letter. 

Date Thomasema P. Duncan 
Generd Counsel 

StqihenGuia C 3 
Dqiuty Assodate Generd Counsd 
fbr Enforcement 

Peter G. Blumberg 
Assistant Generd Counsel 
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